








































































































C. Jurisdictional Wetlands Findings

Petitioners argue that the wetlands mitigation measures constitute deferred

mitigation because no permit conditions or other objective performance criteria are

contained in the mitigation measures. The court disagrees.

In contrast to the seismic findings and mitigation measures just discussed,

the mitigation addressing the impacts to wetlands commit the City to take specific

actions and meet specified standards and goals. The EIR identifies "substantial

adverse effects on potentially jurisdictional wetlands or waters of the U.S. under

the jurisdiction of the Corps, waters of the State under the jurisdiction of the

Regional Water Quality Assurance Board (RWQCB), and wetlands under the

jurisdiction of BCDC" which would occur during construction activities (Impact

1.2) The first measure provided to reduce this impact is the creation of "a verified

wetland delineation" prior to the submittal of regulatory permit applications. With

regard to this mitigation measure, the ErR notes that the project sponsor has

already submitted draft delineation to the Corps. The second mitigation requires

wetland avoidance and the use of best management practices in areas that are

avoided. Those practices "shall" include installation of slit fencing, straw wattles

or other appropriate erosion and sediment control methods or devices. Mandatory

procedures are delineated for equipment and construction operations. The

mitigations specify the particular regulatory permits, agency approvals or

certificates that will be required to be in place before the start of construction

activities. Best management practices are mandated to comply with the NPDES

permit requirements, the Long-Term Management Strategy for the Placement of

Dredged Material In San Francisco Bay Region, and specified measures are

described and identified throughout.

In Riverwatch v. County ofSan Diego (1999) 76 Cal.App.s" 1428

petitioners challenged the adequacy of an EIR prepared for development of a rock

quarry and widening of a state route to accommodate increased traffic from the

quarry. The Court of Appeal rejected the claim that the ErR was defective
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because it deferred preparation of a more detailed realignment of State Route 76

until Caltrans had conducted a study as part of the required permit to encroach on

the San Luis River floodplain, The appellate court explained that the deferral was

appropriate because there was nothing in the record that suggested the impact

could not be mitigated in the manner described in the final EIR even though the

entire extent and precise detail of the mitigation that would be required was not

known, Further, a mitigation measure or condition of approval that simply

requires "appropriate engineering and design criteria" is sufficient where evidence

supports that the criteria are "well established", (Dry Creek Citizens Coalition v.

County ofTulare (1999) 70 CaLAppAth 20, 34-36,)

In this instance the mitigation measure does not improperly defer analysis

of environmental effects or improperly defer mitigation merely because necessary

permits and certificates will be required from other agencies before any

construction begins, The mitigation measure requires compliance with specific

standards and permit requirements of the Corps, RWQCB and other regulatory

agencies entrusted with protection of wetlands. Hence, the less than significant

finding, with mitigation, is supported by substantial evidence in the record.

The petitions for writ are DENIED as to this claim.

V. STATEMENT OF OVERRIDING CONSIDERATIONS

After adopting appropriate findings pursuant to PRC 21081 (a) an agency

may adopt a "statement of overriding considerations" as a means to approve a

project with unmitigated significant environmental impacts, Such a statement

focuses on the larger, more general reasons for approving a project such as the

need to create jobs, provide more housing, generate taxes and the like, (Sierra

Club v. Contra Costa County (1992) 10 Cal.AppAth 1212, 1222.) Although the

EIR need not itself address the possible benefits that may justify project approval,

the statement of overriding considerations must be supported by substantial

evidence in the administrative record, (CEQA Guidelines 15093(b); Koster v,

County ofSan Joaquin (1996) 47 Cal.App.a'" 29, 32.) In this case, the Court has
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granted petitions for writ of mandate in part, thus further analysis may result in

modification of some findings and reconsideration or modification of the

statement of overriding considerations. Hence, this Court cannot fairly nor does it

need to address this.issue at this time.26

WHEREFORE, IT IS HEREBY ORDERED:

A writ of mandamus shall issue directing the respondent City of Oakland

void its certification of the Environmental Impact Report, CEQA Findings and

Statement of Overriding Considerations and approval of the Project. The writ

shall include a directive that the matter be remanded to the City for further action

as set forth herein. This Court will retain jurisdiction over respondent's

proceedings, by way of return to this peremptory writ, until the Court has

determined that Respondents have complied with the provisions of the California

Environmental Quality Act. Petitioners are ordered to prepare and submit

proposed writs and judgments for the Court's approval no later than December 17,

2007.

SO ORDERED.

1I11")oq.
Date Jo- ynne Q. Lee, Judge

lameda County Superior Court

26 The Court notes that Respondents argue that Petitioners failed to exhaust
administrative remedies with regard the their challenge to the adequacy of the
Statement of Overriding Considerations. The record reflects that at least one
citizen questioned the adequacy of the statement of overriding considerations. (AR
6173). However, as noted, the court does not reach this issue in light of its other
determinations.
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